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The Navajo Nation files these objections to the Report ofthe SpecialMaster; Motionfor

Adoption ofReport; andNoticefor FilingObjections to the Report (Apr. 24, 2013) ("Special

Master's Report" or "Report"). In the question referred to the Special Master by the Superior

Court, the Superior Court put the issues of the Hopi Tribe's relativepriority overother claimants

squarelybefore the Special Master when he asked "whether the [Hopi Tribe's water rights]

claims ... have a priority of'time immemorial' or are otherwise senior to the claims of all other

claimants."1 Minute Entry at 2 (Mar. 19, 2008) ("March 19 Minute Entry"). The Special Master

chose, however, to organize the case around seven sub-issues rather than answer the referred

question directly, and onlyaddressed those sevensub-issues in his 76-page Report. In so doing,

the Special Master made two fundamental errors regarding the seven sub-issues and left

unresolved numerous other important issues.

The Special Master erred when he concluded that (1) the Hopi Tribe cannot possess a

time immemorial water right in areas where it no longer maintains aboriginal title, even though

the Hopi Tribe may have exercised continuous and ancient uses ofwater in those areas, and (2)

the Hopi Tribe's reserved water rights at Moenkopiare only entitled to a 1934prioritydate, even

though the lands in question were withdrawn from the public domain for Indian purposes in

1900. See Exec. Order of Jan. 8, 1900 ("1900 Executive Order"). Like the Hopi Tribe, the

NavajoNation has continuous and ancientwateruses on its Reservation landsto which it either

lost or never had aboriginal title, and most of the lands covered by the 1900 Executive Order are

a part of the Navajo Reservation. As a result, correction ofthese errors is in the NavajoNation's

direct interest.

' This question is referenced herein as the "referred question.

1
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The Navajo Nation also asserts that the heart of the referred question - and the dispute

between the Navajo Nation and the Hopi Tribe (collectively "Tribes") - is the relative priority of

the Hopi Tribe's massive claim for senior future rights to use the scarce water resources shared

by the two Tribes. Although the Navajo Nation argued before the Special Master that issues of

relative priority were central to the referred question, the Special Master never considered the

relative rights of the two Tribes nor did the Master provide any explanation for his rejection of

the Navajo Nation's understanding of the referred question. It is important that the Court

confirm that the significant issues of relative priority have not been resolved and remain subject

to future determination by the Court.

The Court should correct the Special Master's errors by holding that the Hopi Tribe's

time immemorial priority is not, as a matter of law, defined by the status of the Hopi Tribe's

aboriginal title to lands and that the reserved rights for the Moenkopi lands have a priority date at

least as early as 1900. The Court should further declare that the Special Master's Report does

not determine issues of relative priority between the Tribes, including relative priorities for

future or expanded uses.

I. BACKGROUND

The Special Master's Report contains an extremely brief procedural history of this

subcase. It does not discuss the Tribes' unique history in the Basin, does not consider the

circumstances that led Judge Ballinger to refer the case to the Special Master in the first instance,

does not analyze the referred question itself and its precise meaning, and gives no attention to the

difficult underlying issues implicated by this subcase. See Special Master's Report at 4-10.

Thus, the Special Master's Report lacks the necessary background to view this subcase in the

proper overall context.

2
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The extensive briefing filed by the Navajo Nation before the Special Master provides a

more comprehensive historyofthe two Tribes in the LCRBasin and a more complete procedural

history. Seegenerally Navajo Nation's Statement ofUndisputed Facts (Mar. 26, 2010) ("Navajo

Nation's Facts");Memorandum inSupport ofthe Motion ofthe Navajo Nationfor Summary

Judgment onIssue G(Mar. 26, 2010) ("Navajo Nation's Brief); Response ofthe Navajo Nation

to theHopi Tribe's and United States'Statements ofFact (Dec. 20, 2011) ("NavajoNation's

ResponsiveFacts"); Navajo Nation's Response to theHopi Tribe's Motionfor Summary

Judgment on Hopi Water Rights Priorities Excluding Spanish LawRights, and United States'

Motionfor Summary Judgment that the Hopi Tribe Holds Water Rights with Priority Date of

Time Immemorial (Dec. 20, 2011) ("Navajo Nation's Response"); Navajo Nation'sReply

Memorandum (Feb. 15, 2012); Navajo Nation'sResponse to Hopi Tribe's Motion inLimine

(Aug. 27,2012) ("Response to Motion in Limine"). It is important to note at the outset that the

status of the Hopi Tribe and the Navajo Nation as independent sovereigns in the federal system

with a unique shared history, as well as the Tribes' competing claims to the sources ofwater

which only they share, make this case sui generis. E.g., Navajo Nation's Briefat 3-4. Both

Tribes have been present in the LCR Basin, interacting with each other and using the Basin's

resources, since long before the United States took command ofthe Southwest. See Navajo

Nation's Responsive Facts at Part III. Sometimes such interactions were amicable, and

sometimes they were adverse. Following the imposition of the United States' control over

modern-day Arizona, competition between the Tribes for land and resources in the Basin

increased, and the Tribes have now been involved in legal disputes over various reservation

lands and resources for more than a century. See generally Navajo Nation's Facts.
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The Hopi Reservation and portions of the NavajoReservation are comprised of lands set

aside in the same two organic documents. See Act ofJune 14, 1934,48 Stat. 960 ("1934

Boundary Act" codifying lands into the "1934 Act Reservation");2 Exec. Order ofDec. 16, 1882

("1882 Executive Order" creating the "1882 Reservation"). Each document containsambiguous

language granting undefined rights to both Tribes. The resulting disputes betweenthe Tribes

over these lands have necessitated extensive federal involvement, as Congress has sought to

bring an end to the conflicts through the passage of several settlement acts, authorizing both

mediation and litigation, and as a result, the Tribes have spent the last fifty years in litigation

seeking to determine their respective rights to their Reservation lands. See, e.g., 25 U.S.C.

§§ 640d to 640d-31("1974 Settlement Act"); Act of July 22, 1958, Pub. L.No. 85-547, 72 Stat.

403 ("1958 Settlement Act"); Healing v. Jones, 210 F. Supp. 125, 192 (D. Ariz. 1962), aff'd, 373

U.S. 758 (1963) (litigation to determine rights to the 1882Reservation, pursuant to the 1958

SettlementAct); Hopi-Navajo Land Dispute, PublicLaw 93-531, Mediator's Report and

Recommendations, Vol. II (mediator's report, part of further litigation to determine rights to the

1882 Reservation, pursuant to the 1974 Settlement Act); Sekaquaptewa v. MacDonald, 575 F.2d

239 (9th Cir. 1978) (further litigation to determine rights to the 1882 Reservation, pursuant to the

1974 Settlement Act); Masayesvav. Zah, 65 F.3d 1445 (9th Cir. 1995) (litigation to determine

rights to the 1934 Act Reservation, pursuant to the 1974 Settlement Act); see also Navajo

Nation's Facts ft 21-71.

2The 1934 Boundary Actcodified intoonereservation a number of existing executive
order reservations, including the. 1900 Executive Order reservation. For the sake ofsimplicity,
the Navajo Nation refers here to the area within the boundary established by the 1934 Boundary
Act as the 1934 Act Reservation, even though most of the land was reserved prior to 1934.
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Becauseboth Reservations were acknowledged by acts of the federal government

recognizing or otherwise authorizing the interests of both Tribes in the lands subject to those

federal actions, the NavajoNation assertsthat the referredquestion-a question of the relative

waterrights of the Tribes - cannotbe considered outside of the context of this shared history.

Moreover, for many ofthe water sources in the LCR Basin, such as the N Aquifer and the

washes that traverse Hopi and Navajo lands, the two Tribes are the most significant users, and

the only substantial dispute regarding rights to such water sources is the determination of the two

Tribes' relative interests.

In organizing the subcase to address the Court's referred question, and at the suggestion

of the parties, the Special Master asked the parties to "submit comments or specific issues that

will assist to resolve the question referred to the Special Master." Order Allowing Comments

andProposedIssues on theQuestion Referred to theSpecial Master at 2 (June 5, 2008) ("Order

Allowing Comments"). One ofthe Hopi Tribe's suggested issues asked "whether 'the Navajo

Nation or any other party hold water rights with a priority date equal or senior to the rights of the

Hopi Tribe?'" CaseInitiation Order andDesignation ofIssuesfor Briefingat 2 (Sept. 8, 2008)

("Case Initiation Order"). The Master did not adopt this proposal, not because it was irrelevant,

but rather because it flipped the question, looking at relative priorities from the Navajo Nation's

standpoint and not the Hopi Tribe's. Id. (refusing to designate the issue for briefing because it

turns around the question referred to the Special Master which concerns Hopi Tribe priorities").

Ultimately, the Special Master adopted a list of seven issues to be addressed in this contested

case. Id. at 3-4. The Case Initiation Order did not indicate whether the Special Master believed

that these seven issues comprised the entirety of the referred question, such that answering these

issues would necessarily answer the referred question. Indeed, the Case Initiation Order implied

5
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otherwise, titling them "Initial Issues." Id. at 3. Oral argument on all the summary judgment

motions was held on October 24, 2012, and the Special Master issued his final Report on

April 24, 2013. The Report indicates the Special Master's belief that "he has answered the

question the Court referred." Special Master's Report at 74.

II. THE SPECIAL MASTER MADE

TWO FUNDAMENTAL ERRORS

Rather than directly answer the referred question, the Special Master instead sought to

determine priority dates for the unadjudicated and, therefore, hypothetical water rights of the

Hopi Tribe. The Master did so by answering the seven issues that he had previously adopted to

"assist to resolve the question referred to the Special Master." Order Allowing Comments at 2;

accord Special Master's Report at 4 (noting that the Report "addresses the seven issues the

Special Master designated for briefing"). The Special Master made two fundamental errors in

answering the seven issues: first, the Master inappropriately required aboriginal title in order to

establish a water right with a time immemorial priority, never considering that historic water

usage can also establish such a right, and second, the Master incorrectly determined that the

withdrawal of land by the 1900 Executive Order did not reserve water for the Indians living on

those lands.3

A. THE SPECIAL MASTER INAPPROPRIATELY EQUATED A TIME
IMMEMORIAL PRIORITY WITH ABORIGINAL TITLE.

The Special Master's Report holds that the Hopi Tribe possesses a time immemorial

priority only for water rights on land management district 6 ("District 6"), but not for any other

portion of the Hopi Reservation. Special Master's Report at 4. The Special Master arrived at

3In addition to these two fundamental errors contained within the explicit text of the
Report, the Special Master also avoided all of the difficult issues of relative priority implicated
by both the referred question and the seven designated issues. See infraPart III.

6
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this holding by taking a simplistic approach to a very complex set of facts. Essentially, the

Special Master determined that aboriginal title for all but District 6 was extinguished in the Hopi

Tribe's Indian Claims Commission ("ICC") case, that aboriginal water rights are subsumed

within aboriginal title, and that only aboriginal water rights enjoy a time immemorialpriority.

See id. at 4, 12-27. Through this formulaic approach, the Special Master ultimately concluded

that aboriginal title to land is required to recognize a time immemorial priority date for water

rights. However, the Special Master should have considered the extensive tribal histories and

facts presented in this subcase to determine whether valid claims exist for water rights with a

time immemorial priority separate from aboriginal title to land.

The Special Master concluded as a matter of law that aboriginal title encompasses

aboriginal water rights, so when aboriginal title is extinguished, aboriginal water rights are

necessarily extinguished as well. Id. at 24-27. The Special Master assumed without explanation

that only aboriginal water rights, that is to say rights associated with existing aboriginal title, can

have a priority of time immemorial. See id. at 19. The Special Master never considered whether

other legal principles or an Indian tribe's history or facts can support water rights with a time

immemorial priority even in the absence ofaboriginal title. The Special Master cited cases

involving aboriginal hunting and fishing rights on off-reservation lands, but those cases do not

address the question presented here which requires a different analysis. No court, in fact, has

decided that a tribe that has continuously occupied and used water on lands since time

immemorial - lands originally excluded from the reservation but later added because of

continued tribal occupancy and use - should not receive a time immemorial water right priority

Nor has any court expressly held that a tribe cannot hold water rights with a time immemorial

priority that exist separate and apart from aboriginal title. Indeed, contrary to the Special

7
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Master'sassumption, when the historical record is taken into account andthe principles of

federal Indian laware applied, water rights with a timeimmemorial priority canexist

independent ofaboriginal title.

Indian tribes possess a unique status under federal law, andeach tribe possesses a unique

history, so the determination oftribal rights requires a careful consideration of the facts and

circumstances on a case-by-case basis. Indeed, "[u]nusual, ironic and paradoxical situations are

more the rule than the exception where federal Indian law is concerned," United States v.

Johnson, 637 F.2d 1224, 1244n.31 (9th Cir. 1980), abrogation on other grounds recognized by

United States v. Rivera-Alonzo, 584 F.3d 829, 833 (9th Cir. 2009), and '"[fjederal Indian law is a

subject that cannot be understood if the historical dimension of existing law is ignored.'" Sac &

Fox Tribe ofMiss, in Iowa v. Licklider, 576 F.2d 145, 147 (8th Cir. 1978) (quoting United States

ex rel. Condon v. Erickson, 478 F.2d 684, 686 (8th Cir. 1973)). To determine the water rights

associated with an executive order reservation, for example, courts must "consider the document

and circumstances surrounding its creation, and the history of the Indians for whom it was

created." Colville Confederated Tribes v. Walton, 647 F.2d 42,47 (9th Cir. 1981). If any

plausible ambiguity" exists in the historical record, such "ambiguities are to be resolved in [the

Indian tribe's] favor," Minnesota v. MilleLacs Band ofChippewaIndians, 526 U.S. 172, 200

(1999), so a judicial finding with respect to an Indian tribe in one context may not apply to

another tribe in a different context with a different history. See, e.g., id. at 201-02 (similar

ariguage in two treaties for different tribes were interpreted differently based on historical

record, context of negotiations, purposes of treaties, and tribal understanding); Confederated

Salish & Kootenai Tribes v. Namen, 380 F. Supp. 452, 462 (D. Mont. 1974) ("In the complex,

and sometimes uncertain, area of Indian law, care must be exercised in attempting to apply

8
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language used in one factual situation in a totally different context."), aff'd, 534 F.2d 1376 (9th

Cir. 1976). This approach, based on the fiduciary relationship between the government and

Indian tribes, "is equally applicable to the federal government's actions with regard to water for

Indian reservations." In re GeneralAdjudication ofAll Rights to Use Water in the Gila River

System & Source {Gila V), 35 P.3d 68, 74 (Ariz. 2001); see Winters v. United States, 207 U.S.

564, 576 (1908) ("ambiguities occurring will be resolved from the standpoint of the Indians").

Here, the Special Master recited portions of the historical record to conclude that the

Hopi Tribe retained water rights with a time immemorial priority in District 6, Special Master's

Report at 12-19,4 but largely ignoredthat record in determiningthat no such rights exist

elsewhere. The Special Master simply concluded as a matter of law that "[a]boriginal water

rights are incidents of aboriginal title," id. at 26, so "[fjhe extinguishment of the Hopi Tribe's

aboriginal title terminated its aboriginal water rights existing on those lands." Id. at 26-27. The

Special Master pointed to the decisions of the ICC finding that the Hopi Tribe's aboriginal title

outside of District 6 had been extinguished, id. at 19-24, and then relied upon case law

concerning aboriginal hunting and fishing rights to find that the Hopi Tribe's aboriginal water

rights were also extinguished. Id. at 24-27 & nn.43-45, 48. However, the Special Master never

examined whether a time immemorial priority date could exist in areas where the Hopi Tribe's

aboriginal title had been extinguished, and the inherent complexities involved in federal Indian

law cases counsel against the Special Master's approach. For example, in UnitedStates v.

Minnesota {Minnesota), a case relied on by the Special Master, see Special Master's Report at

25-26, the court explained that even though the extinguishment of aboriginal title also

4While the Special Master held that the Hopi Tribe retained aboriginal water rights in
District 6, the Master never made any findings regarding what specific water uses of the Hopi
Tribe are aboriginal. See infra Part III.B.
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extinguished aboriginal huntingand fishing rights, this did "not necessarily preclude the

possibility that similarrights" still existed. 466 F. Supp. 1382, 1386 (D. Minn. 1979), aff'dsub

nom. RedLake BandofChippewa Indians v. Minnesota, 614 F.2d 1161 (8th Cir. 1980). The

court, in fact, found that it was still required to "examinethe prior history, surrounding

circumstances, and subsequent construction by the parties to determine whether there was an

understanding, not reduced to writing, that the [tribal] members could continue permanently to

hunt, fish, trap, and gather wild rice in the ceded areas." Id. The Special Master, however, never

consideredwhether time immemorial water rights may still exist by implication. See Special

Master's Report at 25 (citing Minnesota and then noting that no treaty or other express

agreement operated to "reserve aboriginal water rights").

The Special Master relied on several court opinions involving aboriginal hunting and

fishing rights, Special Master's Report at 25-26 & nn.43-45, 48 (citing Menominee Indian Tribe

of Wis. v. Thompson, 161 F.3d 449 (7th Cir. 1998); W. Shoshone Nat'I Council v. Molini, 951

F.2d 200 (9th Cir. 1991); Minnesota, 466 F. Supp. 1382; In re Wilson, 634 P.2d 363 (Cal.

1981)), to conclude that the Hopi Tribe's aboriginal rights had been lost. However, each of

those cases is based on unique facts and none addresses the question of continued tribal use of

water in an area where a tribe has lost aboriginal title. In Thompson, an Indian tribe asserted

aboriginal fishing rights in several off-reservation lakes and rivers. 161 F.3d at 462. In Molini,

an Indian tribe claimed aboriginal hunting and fishing rights in an off-reservation area that was

encroached upon by non-Indians and otherwise disposed of by the United States. 951 F.2d at

201. In Minnesota, an Indian tribe sought recognition of its aboriginal hunting, fishing, trapping,

and wild ricing rights on 2.6 million acres of off-reservation land. 466 F. Supp. at 1383. In

Wilson, a tribal member asserted tribal aboriginal hunting rights in a large area settled by non-

10
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Indians that the tribe had not physically possessed for over 100 years. 634 P.2d at 365, 371.

None of these cases involved tribal lands that were continuously occupied and used exclusively

by the tribe asserting the rights. The lands or bodies ofwater in question were large off-

reservation areas that were settled by non-Indians, so the Indian presence on those lands was

minimal and sporadic. These cases stand in stark contrast to the instant case, where the lands

and associated water rights have been continuously and exclusively used by the Tribes5 and such

lands are currently contained within their reservations.

Moreover, in the above-cited cases the very existence of the tribes' off-reservation

hunting and fishing rights was questioned, but here, the priority, not the existence, of the water

rights is currently at issue. The question of the existence ofoff-reservation hunting and fishing

rights and the question of the priority ofwater rights on reservation lands require two very

different analyses. In a prior appropriation regime, water rights are typically obtained by putting

water to beneficial use, and the priorities of such rights date from the time of first use,6 so that

senior users may take water before junior users. Ofcourse, a person who engages in hunting or

fishing does not appropriate a judicially enforceable right to continue to hunt or fish, and such

activities also lack the temporal component, i.e., priority, that is an integral component ofa

water right. Thus, the Special Master faced a question related to priority that the courts in the

aboriginal hunting and fishing right cases did not address.

5In the present litigation, which Tribe used which lands and waters, and whetherthat
Tribe used those lands and waters continuously and exclusively since time immemorial, is a
disputed factual matter. What is not in dispute, however, is that in total the lands and waters in
question had been used by both the Navajo Nation and the Hopi Tribe for a long time prior to the
establishment of the Reservations.

6The reserved rights doctrine creates some exceptions, not relevant here, to the first in
time, first in right nature of appropriable water rights.
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Even ifaboriginal water rights were extinguished, time immemorial water rights may still

exist ifthe historical record, surrounding circumstances, and subsequent understanding of the

parties implicitly allow it. See Minnesota, 266 F. Supp at 1386. Such a determination regarding

priority requires a careful examination ofwhen an Indian tribe first put the water to use. In

UnitedStates v. Adair, for example, the principal argument put forth by the United States and the

Klamath Tribe was "that a pre-reservation priority date is appropriate for tribal water uses that

pre-date establishment of the reservation." 723 F.2d 1394, 1412 (9th Cir. 1983). After noting

the tribe's "uninterrupted use and occupation of land and water" since time immemorial, id. at

1413, the Adair court agreed, holding that a priority corresponding to the reservation creation

date "would ignore one of the fundamental principles ofprior appropriations law that priority for

a particular water right dates from the time of first use." Id. at 1414. While the court discussed

the concept of aboriginal title, it resolved ambiguities in favor of the tribe and ultimately based

its holding on the well-established principle that a prior water use deserves an earlier priority

than the reservation creation date. Id. at 1412-14.

The Special Master cited an ICC decision regarding the Gila River Pima-Maricopa Indian

Community ("Community") for the proposition that aboriginal water rights are terminated when

aboriginal title is extinguished. Special Master's Report at 26 & n.50 (quoting Gila RiverPima-

Maricopa Indian Cmty. v. UnitedStates {Gila River), 29 Indian CI. Comm'n 144, 151 (1972)).

However, the history ofthe Community's reservation and its decreed water rights are more

complicated than the statement quoted by the Special Master suggests and are illustrative ofwhy

the historical record is so important in cases like this. The Community's reservation was

originally set aside by Congress in 1859, but was enlarged numerous times by executive orders

between 1876 and 1915 to include the Indians who continued to live in their traditional manner
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outside theoriginal reservation. See Gila River Pima-Maricopa Indian Cmty. v. UnitedStates,

24 Indian CI. Comm'n 301, 303, 333-35 (1970); seealso Gila River Pima-Maricopa Indian

Cmty. v. United States, 27Indian CI. Comm'n 11, 17-18 (1972). In 1935, theCommunity was

awarded a time immemorial water right to divert 210,000 acre-feet ofwater for use on its entire

reservation without consideration of aboriginal title. See GilaRiver, 29 Indian CI. Comm'n at

160 (citing United States v. Gila Valley Irrigation Dist, Globe Equity No. 59 art. V (D. Ariz.

1935) ("Globe Equity")).7 Consistent with basic water law principles and irrespective of

whether aboriginal title existed on thesubsequently added lands, the Community was found to

hold water rights witha time immemorial priority because the Community hadirrigated its lands

for hundreds of years beforehand and its presence and use predatednon-Indian water users in the

region. See United States v. GilaRiver Pima-Maricopa Indian Cmty., 586 F.2d 209, 211 & n.2

(Ct. CI. 1978) (noting that the Community's time immemorial priorityand its historic irrigation

activities are consistent with Arizona's prior appropriation doctrine).

The principles ofAdair and Globe Equity apply directly to the instant case. Where a

continuous use ofwater since time immemorial can be established on current reservation lands,

theremustbe water rights with a time immemorial priority regardless of whether aboriginal title

to land and the accompanying aboriginal water rights were extinguished. To allow a non-Indian

water user who arrived in the 1890s to enjoy a priority that is senior to a tribe's prior and

uninterrupted use of water- where the tribe's use was recognized by the federal government

when it later included those lands as part of the tribe's reservation - would violate principlesof

fundamental fairness and contravene the "essential purpose of Indian reservations": to provide

7 While the Globe Equity decree was a consent decree andnot fully litigated, it
nevertheless represents the district court's approval of the Community's time immemorial
priority based on historic irrigation.
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tribes "with a 'permanent home and abiding place,'" Gila V, 35 P.3d at 74 (quoting Winters, 207

U.S. at 565), and "a 'livable' environment.'" Id. (quoting Arizona v. California, 373 U.S. 546,

599 (1963)); see also id. (noting that "an arbitrary patchwork ofwater rights" based on each

change to a reservation's boundaries "would be unworkable and inconsistent with the concept of

a permanent, unified homeland"). Indeed, a priority corresponding to the date of the reservation

for uses preceding that reservation establishment date is fundamentally at odds with basic water

law principles. If an Indian tribe has put water to use since time immemorial to the present day,

it is axiomatic that the tribal priority must be senior to later arriving non-Indian water users.

Even if the extinguishment ofaboriginal title extinguished aboriginal water rights, the

Special Master was required to consider the unique facts of this case, the historical record,

surrounding circumstances, and the parties' understanding of their rights to determine ifrights

with a time immemorial priority may still exist. The Special Master's reliance on cases

involving aboriginal hunting and fishing rights was misplaced, because the question here relates

to the priority of the tribal water rights, not the existence of such rights. As in Adair, tribal water

uses that predate the establishment ofa reservation are entitled to a pre-reservation priority. This

result is consistent with basic water law principles, the canons of construction favoring Indians,

fundamental fairness, and the purposes for which Indian reservations are created.

B. THE SPECIAL MASTER INCORRECTLY FOUND A 1934 PRIORITY DATE

FOR THE MOENKOPI ISLAND.

The Special Master determined that "the Hopi Tribe cannot assert a reserved water right

priority ofJanuary 8, 1900, for water rights to Moenkopi Island." Special Master's Report at 47.

The Special Master found instead that "[t]he Hopi Tribe holds an implied reserved water right to

Moenkopi Island with a priority ofJune 14, 1934." Id. at 4. The Special Master's conclusion
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fails to account forthe historical context inwhich President McKinley issued the 1900 Executive

Order, which described a parcel immediately to the "westof theNavajo and [Hopi] reservations"

andwithdrew thatparcel "from saleandsettlement until further ordered." The large tract of land

described in the 1900 Executive Order, which included the Moenkopi Island, was later

confirmed to be withdrawn for thebenefit of the Indians living there. See 1934 Boundary Act.

The 1900 Executive Order withdrawal followed years of attempts to set aside Moenkopi and

surrounding lands for Indian purposes, and the President issued the 1900 Executive Order in

directresponse to a request by the Secretary of the Interior for an orderapproving the

enlargement of the Navajo Reservation. Although the 1900 Executive Order withdrawal did not

specify in express terms the purpose for which the lands were withdrawn, the Court must look at

the contemporaneous documents which indicate the intent of the withdrawal was to provide a

tribal home.8 The Special Master failed to look to the historical context in whichthe President

issued the 1900 Executive Order and, therefore, misinterpreted the order. Accordingly, for the

reasons set forth below, the Court should reject the Special Master's determination regarding the

priority date for the lands within the Moenkopi Island and should instead conclude that the

Moenkopi Island lands have a priority date at least as early as January 8, 1900.9

8 The Courtmustalso interpret the 1900 Executive Order in favor of the twoTribes,
since the lands described in the order are clearly tribal lands set aside to benefit tribal interests.
UnitedStates v. Walker River Irrigation Dist., 104 F.2d 334, 337 (9th Cir. 1939) ("Treaties with
the Indians and statutes disposing ofproperty for their benefit have uniformly been given a
liberal interpretation favorable to the Indian wards. The rule has its basis in the obligation which
the Government has assumed toward a dependent people. We see no reason why the same rule
should not apply in the construction ofexecutive orders." (citations omitted)).

9 As notedpreviously, the Special Masteralso neglectedto considerwhether anywater
uses predated the withdrawal of the land from the public domain; such water rights may have a
priority date earlier than 1900. See supra Part II.A.
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1. The Priority Date for the Moenkopi Island Is At Least As Early as the First
Federal Action Withdrawing the Lands from the Public Domain for Indian
Purposes.

It is well-settled that when land is first withdrawn from sale and settlement, and that act

is later confirmed to be for Indianpurposes, the reservation date for purposes of waterrights

priority is the first actionwithdrawing the land from sale and settlement, as the subsequent

action "merely gave formal sanction to an accomplished fact." United States v. Walker River

Irrigation Dist, 104 F.2d 334, 338 (9th Cir. 1939). Thus, with respect to the Moenkopi Island

lands, January 8, 1900, shouldbe the latest possible prioritydate for water rights, as it represents

the date of the federal action that first withdrewthe lands from the public domain, thereby

excluding them from entry and settlement by non-Indians. The 1934 Boundary Act "merely

gave formal sanction to [the] accomplished fact" that the Moenkopi Island lands were withdrawn

in 1900. See id. at 338. Thus, the Special Master's conclusion that "[t]he date of priority ofthe

Hopi Tribe's reserved water right in Moenkopi Island is June 14, 1934," Special Master's Report

at 51, is erroneous. Consistent with well-settled law, the Court should correct the Special

Master's error by determining that the Moenkopi lands have a priority date at least as early as

January 8, 1900.

Contrary to the conclusion reached by the Special Master, the fact that the 1900

Executive Order uses the word "withdrawn" without using the word "reserved" does not

preclude the recognition ofwater rights with a 1900 priority date. See Special Master's Report

at 44-47. The plain language ofa statute or executive order is not, in and of itself, determinative

of the purpose underlying that statute or executive order. See In re General Adjudication ofAll

Rights to Use Water in the Gila River System & Source {State TrustLands), 289 P.3d 936, 942

(Ariz. 2012) ("That Congress uses the word 'withdraw' or 'reserve' in a statute granting land
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does not necessarily mean that the land is withdrawn or reserved for purposes of public land

law."). The Arizona Supreme Court's holding is consistent with Arizonav. California, where at

issue were, inter alia, the water rights of five Indian reservations located in Arizona and

California. 373 U.S. at 595-96. The lands comprising each of those reservations had been

withdrawn by a number of executive orders, and these executive orders used varying language.

Many did not use the express words "reserved" or "reservation," see, e.g., Exec. Order of

Sept. 27, 1917; Exec. Order of Feb. 2, 1911, yet the Court looked at each of the executive orders

and placed them in the larger context ofthe United States' purpose in identifying lands to be

withdrawn from the public domain and not be subject to entry by non-Indians.

The executive orders regarding Fort Mohave are particularly instructive. In 1890, the

President transferred the Fort Mohave lands, held by the War Department as a military

reservation, to the Department of the Interior for Indian school purposes. Exec. Order of

Sept. 19, 1890. It was not until 1911 that those Indian school lands were explicitly made a part

of the Fort Mohave Indian Reservation. Exec. Order of Feb. 2, 1911 (identifying lands

"withdrawn from settlement and entry and set apart as an addition to the present Fort Mojave

Indian Reservation"). The Court found the priority date for federal reserved water rights to serve

the Indian reservation purpose of those lands dated back to the transfer of the lands from the War

Department to the Department of the Interior, that is September 19, 1890, not the subsequent

declaration adding those lands to the Fort Mohave Indian Reservation. See Decree, Arizona v.

California, 376 U.S. 340, 345 (1964). Thus, whether an executive order transferred lands from a

military reservation to Indian school purposes, added to an existing reservation created by

Congress, or set aside lands for a tribe's homeland, the Court looked to the broader context in

which the executive order was issued to determine whether the purpose of the executive order
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was to reserve landsto serve as permanent homeland for the affected tribe, with waterrights

dating back to the original federal action setting those lands aside for the tribe:

Arizona also argues that, in any event, water rights cannot be reservedby
Executive Order. Some of the reservations of Indian lands here involved were
made almost 100years ago, and all of them were made over 45 years ago. In our
view, these reservations, like those created directly by Congress, were not limited
to land, but included waters as well. Congress and the Executivehave eversince
recognized these as Indian Reservations. Numerous appropriations, including
appropriationsfor irrigation projects, have been made by Congress. They have
beenuniformly and universally treated as reservations bymap makers, surveyors,
andthepublic. We can give but short shrift at this late date to the argument that
the reservations either of land or water are invalid because they were originally
set apart by the Executive.

Arizona v. California, 373 U.S. at 598 (emphasis added).

The 1900 Executive Order employs language parallel to that of the executive orders at

issue in Arizona v. California. The 1900 Executive Order states that the lands identified there

are "hereby, withdrawn from sale and settlement until further ordered" and explicitly describes

that the lands extend from the then-existing Navajo and Hopi Reservations. Congress

subsequently confirmed in the 1934 Boundary Act that the withdrawal ofthose lands was for

Indian purposes, but the date of the first federal action withdrawing the lands is the date ofthe

water rights priority for those lands. See Decree, Arizona v. California, 376 U.S. at 345; Walker

River, 104 F.2d at 338. The Special Master's determination of a 1934 priority date for the

Moenkopi lands is not consistent with established law.

The Special Master placed much weight on the absence ofany statement in the 1900

Executive Order identifying the purpose of the withdrawal, as well as the absence ofexpress

reservation language in that order. Special Master's Report at 44. But the Arizona Supreme

Court was clear in its determination that the inclusion or absence of special words does not

equate with a federal purpose underlying a withdrawal of lands from the public domain: "That
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Congress uses the word 'withdraw' or 'reserve' in a statute granting land does notnecessarily

meanthat the land is withdrawn or reserved for purposes of public landlaw." State Trust Lands,

289 P.3d at 942. Rather, it is the historical context in which the federal government makes - or

does not make inthe case ofthe state trust lands - the withdrawal orset aside offormer public

domain landsthat determines the federal purpose. Walker River, 104F.2d at 336 ("The intention

had to be arrived at by taking account of the circumstances, the situation and needs of the

Indians and the purpose for which the lands had been reserved."). Indeed, the State Trust Lands

court explicitly held that "[t]o determine whether the federal government impliedly reserved

water rights, the superior court must... 'examine the documents reserving the land from the

public domain and the underlying legislationauthorizingthe reservation [and] determine the

precise federal purposes to be served by such legislation,'" which "requires review ofthe

pertinent documents to determinewhether the land in question was withdrawn fromthe public

domain and reserved for a federal purpose." 289 P.3d at 941-42 (quoting Gila V, 35 P.3d at 74).

Accordingly, the President's omission of the special word "reservation" in the 1900 Executive

Order does not mean that the federal government did not intend to set aside the subject lands for

Indian purposes. The factual history of the lands described in the 1900 Executive Order, as

discussed below, demonstrates that the 1900 Executive Order's purpose was to set aside those

lands for the benefit of the Indians.

2. The Historical Context of the 1900 Executive Order Makes Clear that the

Withdrawal Was for Indian Purposes.

'"[I]t is important, in approaching a solution of the question stated, to have in mind the

circumstances in which the reservation was created - the power ofCongress in the premises, the

location and character of the islands, the situation and needs of the Indians and the object to be
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attained.'" Walker River, 104 F.2d at 336 (quoting Alaska Pac. Fisheries v. UnitedStates, 248

U.S. 78, 87 (1918)). The federal government always considered the Moenkopi Island as lands

that should be set aside for the Indians' benefit. Such consideration was first articulated in "the

early 1870s, [when] various recommendations had coalesced into a focused effort to remove the

Hopis from their mesas into the Moenkopi area." Daniel Gallacher, Water Use andBoundary

Disputes in the Little Colorado River Basin, 1860s-I940s at 6 (Mar. 2009) ("GallacherReport"),

attached to NavajoNation's Facts as Ex. 3 and attached heretoas Ex. I.10 The concept earlyon

was that the withdrawal of the Moenkopi Island lands would benefit the Hopi Tribe by providing

more suitable farming and grazing land. Id. In addition, the Hopi Indian Agent expressed the

need for withdrawal to prevent encroaching Mormon settlement. Id. at 7.

Although the Hopis rejected the attempts to move them en masse from the mesas to

Moenkopi, the Indian agents, recognizing the need for additional lands to serve both the Hopi

Tribe and the Navajo Nation, redoubled their efforts in the late 1800s to withdraw more lands,

including Moenkopi, to serve the growing needs ofboth Tribes. The agents' efforts resulted in

the Department of the Interior's determination to investigate additional lands - lands that

included Moenkopi - for withdrawal and dedication to Indian purposes. Id. at 44-45 (noting that

the existing Navajo Reservation lacked sufficient water and grass to support the tribe's herds,

and the lack of resources caused frequent conflict with nearby white settlers). The appointed

inspector, James McLaughlin, was instructed to examine the lands and recommend an addition

to the Navajo Reservation "that would 'promote the welfare of the Indians, with due regard to

the rights and interests of the white settlers of that section.'" Id. at 45 (quoting Thomas Ryan,

10 The Gallacher Report is attached for the Court only, as the parties should already
possess it. Any party wishing to receive another copy may contact the undersigned.
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Acting SOI, to James McLaughlin, U.S. Indian Inspector, March 14, 1899, in Senate,

Enlargement ofNavajo Indian Reservation, inArizona, 56th Cong., 1st sess., 1900,S. Doc. 68,

serial3850, 3). Inspector McLaughlin agreedthat the then-existing land base for the two Tribes

was inadequate, and was adamant that the Department of the Interior should seek to withdraw

Moenkopi, and the lands surrounding it, from the public domain to prevent further non-Indian

settlement on them so that they could be dedicated to serving Indian purposes:

Arguing that the Navajos could not maintain their flocks and herds "upon
the sandy and impoverished ranges within their present boundaries," McLaughlin
told the Interior Department he would "strongly recommend enlarging their
reservation." He proposed adding nearly 1.3 million acres by extending the
reservation to include the area between the western boundary of the Hopi
Reservation and the Colorado and Little Colorado rivers. This would not only
make it "more reasonable]" for them to "remain within their reservation," but
also would lessen the existing tension with non-Indian ranchers in nearby
counties. While McLaughlin considered a larger addition—inclusive of the area
lying south of the 1882 reservation—to be "desirable," he also recognized that
such an extension was "very objectionable to the citizens of Coconino County."
He, thus, offered the smaller addition as a compromise.

Id. at 45-46 (quoting McLaughlin to the SOI, June 13,1899, in Senate, Enlargement ofNavajo

Indian Reservation, in Arizona, 56th Cong., 1st sess., 1900, S. Doc. 68, serial 3850, 5-8).

Secretary ofthe Interior Ethan Hitchcock agreed with McLaughlin's recommendation,

writing to the Commissioner of Indian Affairs that "he was 'satisfied, taking into consideration

the interests of both the Indians and the whites, that the reservation should be enlarged, as

recommended by the inspector.'" Id. at'46 (quoting E.A. Hitchcock, SOI, to the CIA, August 29,

1899, in Senate, Enlargement ofNavajo Indian Reservation, in Arizona, 56th Cong., 1st sess.,

1900, S. Doc. 68, serial 3850, 15). Secretary Hitchcock subsequently wrote the President to

recommend McLaughlin's proposed extension of the Navajo Reservation, noting "that 'there

seems clearly to be insufficient grazing on the present reservation, together with portions of that
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set apart for the Moquis, which [theNavajos] alsouse for the purpose.'" Id. (quoting E.A.

Hitchcock, SOI, to the President, January 5, 1900, in Senate, Enlargement ofNavajo Indian

Reservation, inArizona, 56th Cong., 1st sess., 1900,S. Doc. 68, serial 3850, 16-17). Following

the Secretary's January 5, 1900,recommendation, President McKinley issued the recommended

order on January 8, 1900, approving the expansion of the Navajo Reservation to the west of the

existing Navajo and Hopi Reservations. Id. at 46-47; 1900 Executive Order.

The historical context leading up to the issuance of the 1900 Executive Order clearly

shows that the order's purpose was to set aside lands to meet expanding Navajo and Hopi needs.

There was no ambiguity in that purpose. Thus, even though the plain language of the 1900

Executive Order states that the lands were "withdrawn from sale and settlement until further

ordered," the reason for the withdrawal could not be more plain: the lands were reserved to

serve Indian purposes. By focusing solely on "[t]he express wording" of the 1900 Executive

Order and relying on the absence of any special words setting aside those lands "for an Indian

reservation or a federal purpose," Special Master Report at 44, the Special Master erred.

HI. ISSUES REGARDING THE RELATIVE PRIORITY

OF THE TRIBES' WATER RIGHTS REMAIN UNDECIDED

As part of the LCR adjudication, the Court must ultimately determine the relative rights

of the Navajo Nation and the Hopi Tribe to use water on the lands ofthe Navajo and Hopi

Reservations and determine how the scarce water supplies available to the two Tribes will be

allocated among their competing needs. These fundamental issues are among the most

significant to be resolved in the entire LCR adjudication. At the heart of the dispute between the

two Tribes is the relative priority ofthe Hopi Tribe's massive claim for senior future rights to

use the water resources shared by the two Tribes. The Hopi Tribe's claims, coupled with the
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unique sharedhistory of the two Tribes, raise complex issues of federal law that have neverbeen

addressed by any court. Nowhere else in the country has the United States set asideland for the

ultimate benefit oftwo Tribes that resided orwere settled onthose lands, and subsequently

partitioned therespective rights ofeach Tribe in those lands; these facts cannot be ignored. See

ConfederatedSalish &Kootenai Tribes, 380 F. Supp. at462 ("In the complex, and sometimes

uncertain, areaof Indian law, care must beexercised in attempting to apply language used in one

factual situation in a totally different context."). Because of the unique natureof this case and

thehomeland purposes of both Reservations, theNavajo Nation has always asserted thatneither

Tribe may assert an all-encompassing senior priority over the other. See generally Navajo

Nation's Brief. These unique circumstances were central to the referred question, but the

Special Masterbrushedaside any consideration of the Tribes' relativerights,never even

addressing the NavajoNation's contention that such issueswere the subjectof the referred

question. Thus, these significant issues have not yet beenresolved and remain subject to future

determination by the Court.

A. THE REFERRED QUESTION ADDRESSED ISSUES OF RELATIVE PRIORITY.

For decades, the Hopi Tribe has asserted not only a time immemorialpriority for all of its

claimed water rights, but has also assertedthat those rights were "senior to that ofany other

claimant, Indian or non-Indian." E.g., Statement ofClaims ofthe Hopi Tribe at 5 (Nov. 1985);

The Hopi Tribe's Amended Statement ofClaimant at 5 (Jan. 30, 2004) (asserting occupation of

the Basin "long before the ... Navajos came" and once again "claim[ing] a water right with

immemorial priority senior to that ofany other claimant, Indian or non-Indian"); The Hopi

Tribe's SecondAmended Statement ofClaimant at 5 (Nov. 12, 2009) ("Statementof Claimant")

The Hopi Tribe asserts rights not only to serve its current needs, but also for futureexpanded
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uses. Statement of Claimant at 22-23, 33. The HopiTribeclaims a total of 52,214 acre-feet per

year ("afy"), all witha seniorpriority to every otherclaimant, including the Navajo Nation. Id.

at 23. Incorporated within this senior time immemorial priority claim are claims for water for a

number of future uses, including domestic, commercial, municipal and industrial uses for a

projected population of over 52,000, although the Hopi Tribe's currentpopulation is less than

10,000. Id. at 22. The Hopi Tribe also claims a senior time immemorial right of6,000 afy for a

proposed coal-fired power plant. Id. at 33.

Because of the delays by the Arizona Department of Water Resources ("ADWR") in

producing a hydrographic survey report ("HSR") for the Hopi Tribe's claims, the Court sought

input on issues that could be considered in the absence ofa Hopi HSR. See, e.g., Minute Entry:

Status Conference at 6-7 (Oct. 18, 2005); Minute Entry at 1 (Dec. 16, 2005); see also Navajo

Nation's Identification ofIssues Which MayBe Expeditiously Adjudicated (Oct. 13, 2005);

Navajo Nation's Listing ofIssues in Response to Minute Entry (Dec. 16, 2005) (Dec. 28, 2005)

("Navajo Nation's Issues"). In offering its suggestions to the Court, the Hopi Tribe titled a

section of its pleading as follows: "The Hopi Tribe's Claim of a First Priority to Water in the

Basin Should Be Tried as a Contested Case ...." Response ofthe Hopi Tribeto Suggestions of

Issuesfor ExpeditedResolution at 3 (Mar. 3, 2006) ("Hopi Tribe's Issues")." The Hopi Tribe

1' TheNavajo Nationalso suggested that the HopiTribe's claims to a seniorpriority over
all other users be litigated as a contested case but limited the question to whether a senior
priority for Hopi could be asserted in light of the homeland purpose of the Navajo Reservation
for the Navajo people and "in light of the complex federal process for the allocation of resources
between the Navajo Nation and the Hopi Tribe established by" acts ofCongress and the
subsequent court decisions that partitioned the Navajo and Hopi Reservations. Navajo Nation's
Issues at 2; see Minute Entry: Status Conference at 7 (May 12, 2006) (discussing the Hopi
Tribe's claims of first priority); see generally Navajo Nation's Brief.
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argued that "[r]esolution of the Hopi Tribe's priority relative to other claimants ... is a logical

first step in this adjudication."n Id. (emphasis added).

Following a discussion of the suggested issues, the Court put the Issues of the Hopi

Tribe's relative priority over other claimants squarely before the Special Master: "[t]he Court

agrees that the Hopi Tribe's position that its claims in the adjudication are of first priority and

senior to all other parties is amenable to resolution." March 19 Minute Entry at 2. Thus, the

Court directed "the Special Master to commence proceedings ... to resolve the question of

whether the [Hopi Tribe's water rights] claims ... have a priority of 'time immemorial' or are

otherwise senior to the claims ofall other claimants." Id. (emphasis added). In apparent

consistency with that referred question, the Special Master specifically directed the Hopi Tribe

and the United States, acting as trustee for the Hopi Tribe, to "designate all water rights claimed

to be more senior than those asserted by all other claimants in this adjudication." Case Initiation

Order at 6. For much of the subsequent conduct of this subcase, the Hopi Tribe continued to

assert a senior priority to the Navajo Nation, including the exchange of an expert report entirely

devoted to Navajo occupancy ofthe LCR Basin, or lack thereof in the Hopi Tribe's view. See

generally TheHopi Tribe's Rule 26.1 Disclosure Statement (Jan. 30, 2009) (replete with

statements asserting the lack ofNavajo presence and water use in the Basin, and claiming that

the evidence demonstrates that the Hopi Tribe is entitled to a senior priority over the Navajo

Nation); Peter M. Whiteley, The Historical Evolution ofNavajo Occupancy Areas in the

Southwest, with Particular Reference to Black Mesa and the Hopi Washes (Mar. 2009)

12 The Hopi Tribe further explained that its assertion of first priority relative to the
Navajo Nation was based on its belief that the Navajopeople entered '"Arizona in the lasthalf of
the eighteenth century.'" Hopi Tribe's Issues at 4 (quoting Healing, 210 F. Supp. at 134)
(emphasis omitted); see also id. at 8 (describing Navajos as "more recent comer[s] to the area")
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Whiteley Report"); see also Specific Facts Reliedupon inSupport ofthe Hopi Tribe's Motion

cor Summary Judgment f| 14-15 (Mar. 26, 2010) (directly relying on the WhiteleyReport

•egarding Navajo presence in the Basin); Hopi Tribe's Memorandum inSupport ofitsMotionfor

Summary Judgment on Hopi Water Rights Priorities ExcludingSpanish LawRights at 2-3, 12-18

Mar. 26, 2010) ("Hopi Tribe's Brief) (arguing against Navajo aboriginal presence in the Basin,

:o support the proposition that Hopi possessed a senior priority); Response to Motion in Limine

it 4-8 (describing the Hopi Tribe's longstanding litigation position of a senior priority).

It was not until TheHopi Tribe'sReply to Responses to its Motionfor Partial Summary

Judgment (Feb. 15, 2012) ("Hopi Tribe's Reply") that the Hopi Tribe asserted for the first time

:hat "[t]he relative priority dates of the Hopi and Navajo cannot be determined in this sub-

Droceeding," id. at 20, even as it continued to "claim[] a senior priority right to that ofthe

Navajo Nation based on its prior use." Id. at 4; see Hopi Tribe's Memorandum in Supportofits

Motion in Limine at 4 (Aug. 10, 2012) ("The purpose of this sub-proceeding is not... to

determine if one tribe's water rights are superiorto the other.").13 The Hopi Tribe's Reply did

lot attempt to explain why the Court's referred question should be amended nor did it disclaim

3r otherwise explain the Hopi Tribe's prior disclosures and briefing on the issues of relative

Driority14 Subsequent to the Hopi Tribe's assertion in its reply brief, the Hopi Tribe sought to

13 This changein the HopiTribe's position followed the filing of the NavajoNation's
lesponsive Facts, which described facts refuting the Hopi Tribe's argument that its presence in
he LCR preceded that of the Navajo people and their ancestors.

14 At oral argument on the summary judgment motions, the Hopi Tribe for the first time
idmitted that if the Navajo Nation can prove a time immemorial priority water right, that such a
water right would be equal in priority to any Hopi Tribe time immemorial right, although
ounsel for the Hopi Tribe vowed to contest any such time immemorial priority claim by the

Mavajo Nation. Reporter's Transcript ofProceedings at 131-34 (Oct. 24. 2012). The Hopi
Mbe's altered position, however, is not indicated anywhere in the Special Master's Report, and
cannot serve to erase the central purpose of this subcase as represented by the referred question,
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exclude all evidence of Navajo presence in the LCRBasin, eventhough the Hopi Tribe had

heavily reliedon its own expert evidence regarding Navajo occupancy in its summary judgment

briefing. SeeHopi Tribe's Motion inLimine (Aug. 10,2012) ("Motion in Limine"); see

Response to Motion in Limine at 5-8, 11-12. While the Special Master denied the Motion in

Limine, he did not provide a detailedanalysis of the referredquestion. See Order Denying the

Hopi Tribe's Motion in Limine andRequestfor OralArgument (Sept. 24, 2012). Nevertheless,

le did indicate a belief that relative priorities were relevant to this proceeding. Id. at 2 (noting

that "the Court's order of reference to the Special Master and the case initiation order make it

problematic to grant the motion for the reasons it is asserted"). That apparent understanding did

not, however, carry over into the Special Master's Report, where the Special Master provided no

discussion or analysis of the referred question and left untouched all issues of relative priority.

THE SPECIAL MASTER DID NOT DECIDE ISSUES OF RELATIVE PRIORITY

BETWEEN THE TRIBES.

The LCR adjudication has been ongoing for thirty years, yet very little has actually been

adjudicated. Although the Arizona Revised Statutes require an HSR as part of the process to

adjudicate the existence and attributes ofa water right, ADWR has been unable to produce HSRs

in a timely fashion, and the Court has looked for ways to move the adjudication ofthe Hopi

Tribe's water rights forward in the absence of the required Hopi HSR. The referred question

was intended to do just that by addressing the difficult questions associated with the relative

oriority of the Hopi Tribe's water rights, questions that arise because of the unique history of the

Hopi Tribe and Navajo Nation in the LCR Basin and because of the Hopi Tribe's assertions ofa

senior priority for all of its water rights, including historic, present, and future uses. The Special

which has always been to determine the relative priorities of the two Tribes.
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Master, however, approached this subcase as if it were solely intended to determine one singular

attribute- priority - for all of the Hopi Tribe's water rights, even though no such water rights

have yet been proven,leading the Master to arrive at priority dates for what can only be called

presumed or hypothetical waterrights. The Special Masterdid not even acknowledge, let alone

analyze or answer, any of the difficult questions inherent in the referred question. Indeed, the

Special Master barely acknowledged the referred question, indicating instead that the Report

addresses the seven issues the Special Master designated for briefing." Special Master's Report

at 4; accord id. at 1 (noting that the "report concern[s] the determinations of seven issues

regarding the priority ofwater rights"). Moreover, in addressingthose seven designated issues,

the Special Master avoided any consideration of questions involving the relative priorities of the

two Tribes, never discussing the Navajo Nation's arguments regarding relative priorities. The

Court should, accordingly, acknowledge that the difficult issues of relative priority between the

Tribes remain undecided.

The Navajo Nation asserts that at its core, this subcase was intendedto address "the Hopi

Tribe's priorityrelative to other claimants." HopiTribe's Issues at 3 (emphasis added); see

March 19 Minute Entry at 2 (Hopi Tribe's suggested issue "is amenable to resolution"). Given

the unique history of the two Tribes in the Basin, and given that for many of the water sources of

the Basin the Tribes are the only substantial claimants, the priority for water rights relative to

each otherpresents important issues that are not well-suited to the normalHSRwaterrights

determination process. Becausethe HSR process is designed to adjudicate the attributes -

including priority- ofall water rights, little utility is gainedby separately adjudicating the

priority dates forwater rights, prior to and independent of the comprehensive determination of

all other attributes such as quantity, place of use, and type of use. There is, however, utility in
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examining - outside of the HSR process- the unique shared history of the Tribes in the Basin,

and the federal government's involvement in thathistory, in order to determine thepriority of

sach Tribe's water rights relative to the other Tribe.

The Special Master nevertheless failed to speak to the difficult questions of relative

Driority. With respect to the determination of time immemorialpriorities, the Special Master

merely offered a blanket time immemorial priority for District 6, ignoring a complex set of facts

regardingHopi and Navajo water uses and ignoring the very important issue ofwhat specific

water uses are entitled to that priority. In the briefing before the Special Master, the Hopi Tribe

never demonstrated any particular water use from any particular water source, see Navajo

Nation's Response at 28-29, and never demonstrated that it had "uninterrupted use and

occupation of land and water" sufficient to create aboriginal title.15 See Adair, 723 F.2d at 1413;

see also Navajo Nation's Response at 23-29. Proving such uses is an integral part of

demonstrating the contours ofan aboriginal right to water, yet the Special Master ignored the

disputed evidence before him, and instead relied entirely upon the holding in the Hopi Tribe ICC

case - that the Hopi Tribe maintained its aboriginal title in District 6 - for the basis of the Hopi

Tribe's time immemorial water right. See Special Master's Report at 12-27. While the Navajo

Nation has never contested "that historically the Hopi Tribe has used water for a variety of

purposes for a long time," Navajo Nation's Response at 28, the Special Master's determination

based solely on the ICC case left numerous questions unanswered.

15 A tribe can have aboriginaltitle extinguished by acts of the federal government yet still
retain a time immemorial priority date for its water uses, as actual continuous usage can give rise
to such a priority. Supra Part II.A. Nevertheless, a tribe that has not had aboriginal title
extinguished by federal action must still demonstrate that it had "uninterrupted use and
occupation of land and water" sufficient to prove that it possesses aboriginal title. See Adair,
723F.2datl413.
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Adair holds that a tribe must demonstrate exclusive use and occupancy to provea time

mmemorial usufructuary right, and must demonstrate specific usufructuary uses to prove a time

mmemorial priority for them. See 723 F.2d at1413-14, 1416 n.25. By solely relying on the

rlopi Tribe ICC case, the Special Master made no independent finding regarding Hopi exclusive

ise and occupancy, and made no finding regarding particular water uses or particular water

sources.16 Instead, the Special Master made findings regarding Hopi landusesthatnoticeably

ack any mention of water. See id. at 16 (holding that "[t]he Hopi used their aboriginal lands

Tor" purposes such as villages and farming) (emphasis added). The Report nowhere indicates

whether these land uses include a usufructuary right to water.

The Special Master also ignored the stark and important reality that very little surface

lows exist in the LCR Basin in general and on the Hopi Reservation in particular. The rights at

ssue primarily are rights to groundwater, but the Special Master described the Hopi Tribe's

'aboriginal right to use the water that flows on those lands." Id. at 19. Both the Hopi Tribe's

ind the United States' Spanish law experts acknowledged that aboriginal Hopi practices did not

nvolve the use ofsurface flows. See Navajo Nation's Response to Hopi Tribe's Statement of

UndisputedFacts \ 5 (June 20, 2012). This lack of surface flows is significant, as the Hopi

Tribe has never possessed exclusive control over the groundwater resources. The Navajo Nation

las previously demonstrated that Navajo people have been using groundwater from the very

same aquifers for centuries, and the Hopi Tribe has never exercised control over those uses. See

16 The SpecialMaster reliedon "priorjudicial proceedings" for the determination of
'actual, exclusive, and continuous use," even though the Master acknowledged conflicting
vidence indicating that the Hopi Tribe did not exercise exclusive use and despite the fact that
he Master made no determination that those "prior judicial proceedings" are binding here. See
Special Master's Report at 18-19. The Special Master's Report does not even indicate what
'prior judicial proceedings" are being referenced. See id. at 19.
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generally Navajo Nation's Responsive Facts at PartIII. TheSpecial Master'sReport, however,

s silent on this point.

Essentially, the Special Master never addressed what Hopi water rights have a time

mmemorial priority. The SpecialMasterheld that "[t]he water rights that the HopiTribeuses

>n ... District6 have a priority of time immemorial." SpecialMaster's Reportat 19. This

statement does not explain whether that priority attaches only to historic uses or whether it

ittaches to all uses from now into perpetuity. It also does not indicate whetherall Hopi water

ises on District 6 have this priority or whether some uses on District 6 - now or in the future -

lo not enjoy a time immemorialpriority. Simply put, the Special Master's holding on this issue

eaves numerous questions unanswered.

The Master's holding with respect to an 1882 priority for the Hopi Tribe on the Hopi

Partitioned Lands ("HPL") similarly avoids complex issues implicating relative priority.17 Once

igain, the Special Master applied a simplistic template to the determination ofpriorities, and

ivoided all consideration of the complex facts regarding occupancy of the 1882 Reservation or

water uses on the 1882 Reservation. The Special Master declared that the 1882 Executive Order

'was intended to establish a reservation for Hopi Indians" and "impliedly reserved water for the

ise of the Hopi Indians." Special Master's Report at 43. These conclusions ignore the text of

he 1882 Executive Order, which explicitly reserved land - and impliedly reserved water- for

17 As demonstrated above, supra Part II.A., wateruses proven to date back to time
mmemorial should receive a time immemorial priority, regardless of whether the ICC
ietermined that aboriginal title was extinguished by acts of the federal government. Thus, the
Special Master should have considered water uses on the joint use area and whether such uses
leserve a priority of time immemorial. Of course, the very nature of a "joint use area" might
prevent the Hopi Tribe from proving specific exclusive uses of specific water sources dating
jack to time immemorial, but the Special Master never even considered the possibility that such
ises, if proven, deserve recognition.
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Doth the Hopi Indians "and such other Indians as the Secretary may see fit to settle thereon."

Thus, in 1882the President created the 1882Reservationand in so doing protected a certain

quantity ofwater to serve the Reservation, not specifically to serve the Hopi Tribe. SeeArizona

v. California, 373 U.S. at 600 (water reserved for "the future as well as the present needs ofthe

ndianReservations" (emphasis added)); Gila V, 35 P.3d at 77 (water reservedfor the "present

md future needs of the reservation" (emphasis added)); Navajo Nation's Response at 12.

The Special Master never considered what priority dates attached to the rights reserved at

hat time and whether those rights were altered, sub silentio, by the act of formally settling the

Mavajo Nation on the 1882 Reservation in the 1930s. Although the Special Master recognized

:hat Navajo people were settled on the 1882 Reservation under the "such other Indians" clause,

requiringa subsequent partition ofthe Reservation, the Special Master never grappled with the

question ofwhat happened to the Reservation's water rights - protected in 1882 - during the

iifficult history of the 1882 Reservation. Rather, the Master essentially concluded, without

stating as much or analyzing the issue, that in 1882 the federal government reserved water rights

o serve the entire 1882 Reservation, but at some point in the 1930s altered those rights for a

Dortion of the Reservation, even though no changes occurred on the ground, and the Indians

here continued living as they always had done. That conclusion ignores the general rule of

ndian law that as tribal property, such a change to water rights should not be "lightly implied."

United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 354 (1941); accord COHEN'S HANDBOOK

df Federal Indian Law 120 (2005 ed.) (stating that "tribal property rights ... are preserved

unless Congress's intent to the contrary is clear and unambiguous"). Given the Tribes' shared

listory on the 1882 Reservation, issues of relative priority are inescapable, yet the Special

Vlaster never addressed or even acknowledged them.
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The Special Master, in fact, seemed to go out of his way to avoid the difficult issues of

relative priority. For example, the last of the seven designated issues, Issue G, squarely asks

whether the Hopi Tribe can claim a superior priority in light of the long history of federal

involvement with both Tribes and Reservations. See Case Initiation Order at 4 ("May the Hopi

Tribe assert a priority that is senior to the Navajo Nation for water resources that are shared by

Doth tribes in light of the process for the allocation of resources established by the [1958

Settlement Act] and the [1974 Settlement Act]?"). The Special Master never ruled on this issue,

declaring instead that there are disputed material facts, Special Master's Report at 70, even

hough the Master did not list or otherwise explain what those facts are, nor did the Master

explain how the Report can be deemed to fully answer the referred question without a ruling on

issue G.'8 See id. In sum, by failing to address all of the difficult issues that the referred

question was intended to address, the Special Master's Report barely advances the overall LCR

idjudication.

Avoiding all the difficult issues of relative priority and rights to future uses of water, the

Special Master simply determined that the Hopi Tribe possesses a time immemorial priority for

water rights in District 6, an 1882 priority for water rights in the HPL, and a 1934 priority for

water rights in Moenkopi, and does not possess any water rights with a priority of 1848 based on

he Treaty of Guadalupe-Hidalgo. Special Master's Report at 4. The Report contains no

discussion ofwhether those priorities attach to future expanding uses such that the Hopi Tribe

might be able to assert a superior priority for future uses against the Navajo Nation. For

18 The Special Master's only explanation ofthese disputed facts was that they "concern
the meaning and effect of the 1958 and 1974 Acts, prior congressional and executive actions, and
:ourt decisions." Special Master's Report at 70. These listed items, however, are legal, not
actual, in nature.
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xample, as notedabove, the Hopi Tribe claims a senior time immemorial right of 6,000 afy for

aproposed coal-fired powerplant. Statement ofClaimant at 33; see Hopi Tribe's Briefat 22

(arguing for a time immemorial priority for expanded future uses, includinguses related to coal).

Applied at its harshest extreme in the arid environmentof the LCR Basin, recognition of a senior

priorityfor such future uses could result in a reduction ofavailable drinking water for members

of the Navajo Nation in favor ofwater for the Hopi Tribe's proposed power plant. See Navajo

Nation's Briefat 5; Navajo Nation's Response at 9. Contrary to the Hopi Tribe's claims, the

Navajo Nation asserts that a senior priority for all of the Hopi Tribe's water rights, including

xpanded future uses, directly conflicts with the United States' intent in establishing the Navajo

Reservation and cannot, therefore, be reconciled with that intent. The Navajo Nation has amply

demonstrated that there is no basis in federal law to assume that the United States intended to

protect fully the expansion of the uses of water by the Hopi Tribe and defeat the reservation of

water that was required for the Navajo Reservation to serve as the permanent homeland for the

Navajo people. See, e.g., Navajo Nation's Response at 8-17.

The issues of the relative rights of the Tribes can be addressed in this adjudication

without the completion of an HSR, and the Navajo Nation believes it is these issues that the Hopi

Priority subcase was intended to address. The Special Master's Report, however, is silent

regarding future uses and relative priorities, and never addresses the Navajo Nation's arguments

regarding such future uses and relative priorities. The Court, therefore, should declare that these

difficult legal issues regarding relative priorities and rights to future uses of water remain

unresolved and are subject to further briefing and fact finding.
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IV. CONCLUSION

In the LCR adjudication, the Court must ultimately consider the long, unique, and

ntertwined history of the Navajo Nation and the Hopi Tribe in order to determine how the scarce

water suppliesavailable to the two Tribeswill be allocated amongthe competing tribal needs.

The mostsignificant issueraisedby the differing tribal claims is the relative priority of the Hopi

Tribe's massive claim for senior future rights to use the scarce water resources shared by the two

Tribes. While the Navajo Nation asserted that this issue was at the heart of the referredquestion,

he Special Master ignored the Navajo Nation's arguments and never addressed the Tribes'

relative rights. The Special Master also failed to consider several significant issues implicated

oy the findings and conclusions that he did make, never addressing critical questions related to

he nature of the Hopi Tribe's aboriginal water rights in District 6 and difficult questions related

o the establishment and partition of the 1882 Reservation. It is important that the Court confirm

hat these significant issues have not been resolved and remain subject to future judicial

determination.

In addition to the issues the Special Master did not address, the Special Master made two

fundamental errors. The Special Master incorrectly held that the Hopi Tribe cannot have a time

immemorial priority for water rights on lands where it lost aboriginal title, regardless ofhistoric

water uses on such lands, and also erred in concluding that the Hopi Tribe's reserved rights for

Vloenkopi did not originate until 1934, even though the lands were first reserved for Indian

Durposes in January of 1900. The Court should correct these errors.

The Navajo Nation submits that the Court should hold as follows:

1. The Hopi Tribe has a time immemorial priority date for any present use of water

Dn its Reservation that dates back to time immemorial, regardless of the Hopi Tribe's aboriginal
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title tosuch lands. To prove such a right, the Hopi Tribe must show that any specific use of

water dates back totime immemorial. What additional facts are necessary to prove such a right

have not been determined and remain tobeaddressed as a part of further briefing orduring the

adjudication of the Hopi Tribe's rightspursuantto the Hopi HSR.

2. The reserved rights of the HopiTribe for Moenkopi have a priority dateat leastas

sarly as January 8, 1900, whenthe lands in question werefirst set asideby executive order for

ndian purposes.

3. In holding that the Hopi Tribe retains its aboriginal rights in District 6 and has a

eserved right for the HPL and Moenkopi, the Special Master did not determine whether the

rlopi Tribemay be entitledto waterrights that are senior or otherwisesuperiorto those of the

Navajo Nation for any use of water, including uses of water initiatedor expanded after the

United States' reservation ofthe land and any future uses ofwater. The issues of the Hopi

Tribe's water rights relative to the Navajo Nation's water rights have not been determinedand

emain to be addressed as a part of further briefing or during the adjudication of the Hopi Tribe's

ights pursuant to the Hopi HSR. ,

The Navajo Nation requests that the Court set a schedule for further briefing and any

accessary fact finding on the unresolved issues related to the relative rights of the two Tribes,

provided the Court's docket permits it to address those complex and novel issues. Alternatively,

he NavajoNation requests that those issues be deferreduntil completion of the HopiHSR.
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Respectfully submitted this 2o day of 2013.

Stanley M. Pollack, Attorney ID 011046
Bidtah N. Becker, Pro Hac Vice
Navajo Nation Department ofJustice
P.O. Drawer 2010

Window Rock, AZ 86515
(928)871-7510
smpollack@nndoj .org
bbecker@nndoj .org

Scott B. McElroy, Pro Hac Vice
Daniel E. Steuer, Pro Hac Vice
McElroy, Meyer, Walker & Condon, P.C.
1007 Pearl Street, Suite 220
Boulder, CO 80302
(303)442-2021
smcelroy@mmwclaw.com
dsteuer@mmwclaw.com
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Co-Counselfor thk Navajo Nation
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I hereby certify that I have placed a true and correct copy of the foregoing Navajo
Nation's ObjectionsJo the Special Master's Report intheU.S. Mail, first-class postage prepaid
thereon, on this^^my ofJune, 2013 addressed to all counsel listed on the court-approved
mailing list prepared by the Office of the Special Master dated January 10, 2013.
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Via Overnight Courier

Sue Hall, Clerk of the Court
Superior Court for Apache County
Attention: Water Case No. 6417

70 W. Third South

St. Johns, AZ 85936

Re: In re the General Adjudication ofall Rights to use Water in the Little Colorado River
System and Source, CIV No. 6417-201 (Hopi Tribe Priority)

Dear Ms. Hall:

Enclosed for filing in the above-entitled matter is the original and one copy of the Navajo
Nation's Objections to Special Master's Report. Please date stamp the copy and return it to our
offices in the enclosed self-addressed stamped envelope.

Thank you for your assistance with this matter. If you have any questions, please do not hesitate
to contact me.

Sincere!

B. McElroy
SBM/dav

enc: As stated

cc: Stanley Pollack, Bidtah Becker
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